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stances of th articular ty constitutional and applies 3M | : 
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case. diminition in the value of the t : : a 
feors tenance ; _| tee deliberations. that you write your thoughts to 
eld, where purchase was made property stemming from the Signed price maintenanc e agree ; ’ on ; : 
) _ ans Wimamens amd tales statement 8 ments with the manu‘acturer| On April 30th a Symposium | any member of this Committee. 
4 ae ee ia if or distributor where the dealer| 2nd Open Forum on County| It is planned to submit the 


misrepresented an item vers igi j - Be sae F : 
| lt teen causing a re- per i Me original judg knows of such contracts by the| District Court Rules will be held| final report for the approval of 


eg 2 , : manufacturer or distributor with | at the Annual Meeting in Atlan-| the State Bar Association and 
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: > $282.74 ois Pua ha May 1 in fadann Hall, Atlantic stitute a deprivation of proper- of New Jersey, in preparation for and place, to be therein specifi- 
> expense. Plaintiff sued for Cits ty without due process, nor a| the annual judicial conference to ed, which time shall be not less 
COUNT woes and was awarded $4200 ig the meeting’s denial of equal a ‘tion of the} be held in June. than >) days nor more than 1 
= . +h rv which was based on fi W be an address by law, nor an unlawful delegation The determination of the Com- days from the date of service 
5 Nd it ization of the $282.74) Governor Meyner, following the of legislative ona yx of the| mittee is that Part 7 of said rules of the summons, and shall 
iohtly less than 6.7%. De-| @nnual dinn scheduled for 7) right to regulate interstate com- | aS presently constituted and ef- notify the defendant that in 
zs fants appealed and the Ap-| ?™ Satu ’. Governor Meyner merce and that our vs do not fective since September 9, 1953, case of his oe to appear and 
a -e Division held that while | iS 4 member of the Association’s | constitute an unl burden | is adequate and satisfactory for [state his defense] defend him- 
LLERIES t's liabil had been | 0oard of trustees. on interstate con ree The| the governing of civil practice self, judgment by default may 
: me Ehlichod Prisca was Heine William J. Jameson of Billings, court did agree with the defend-| and procedure in the County be rendered against him for the 
# ~ at of pM ipetsiad pie vemmond- Montana, president of the Amer- ant. however, that the nonsign- | District Courts, with the follow- relief demanded in the com- 
a use for a new trial as| ican Bar Association, will speak er clause of the New Jersey Fair | ing two prin nage! = plaint. ; 

is amages only. The Appellate |? ° 30 p.m. Friday night. Mrs. Trade Act does n apply to : A. The deletion of R. R. 1:7-10 _ Nate: The form of summons 
sion held that the capitali- Willig im H. Beister, Jr., superin- commodities acquired prior to Trial _by Judge of Another should be conformed to the 

—_ hon ild not be used as our tendent of the United States the acquisition of knowledge by County » upon the passage of changes. : 
's applies the “out-of-pocket” Mint at Philadelphia, will address the dealer of the manufacturer's Senate Bill 201 now pending be- Reason: Defendants frequent- 
irnituM@: 28 (0 damages in fraud, not @ ladies’ luncheon at 1:30 Sat- or distributor’s New Jersey retail | /ore the legislature. ; ly do not realize their case is 
dt-of-the-baregain” rule | Urday. Attorney General Grover price maintenance agreements B. The substantial revision of to be disposed of on the return 
‘therefore it was incumbent|C. Richman, Jr., will speak at and the prices stipulated there-| R.R.7:22 “Audit of accounts of day. They therefore come un- 
iff to show the property | 2 luncheon Friday at 12:30 p.m. '! in. officers on writs of execution é prepared with resultant delay 

in order that same may conform and inconvenience to all. 





less than what he had ‘ p renee Bs ie a me sdur 
and not merely that Supreme Court Rules On Counsel's Duty in Making ‘° standard accounting procedure 7.514 aNswERS OR APPEAR- 















! and nroy less costly 5 - 
pone ld have hoes more agreenennane s of Fact or Law peng esi hy the of-| ANCE , 

me Mec ( the representation were fo ; aa a rae eee (a) (present rule, unchanged) 

i. B parties applied for) The aking his inferen \ fortiori, a aoa —- psn p sit Should the time for 
te nication, which was granted.| Court lt, as here, there are no facts on > ae am cad “ siia a answer be changed from 20 days 
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e paid and the brie! and 2ny decisions in the state ad-| duct bingo or raffles after the he need only, in his own lang- 
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laintiff’s purchase was | many words in the English lang- ciation will hold State Bar night | Street, Newark, NJ., at $1.25 that affirmative defenses not set 
The resultant loss,| uage fitted to express this pro- | at a dinner meeting at the Win-/| per single copy, and 50c for extra up in an answer may not be 
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DIGESTS OF RECENT OPINIONS 





SUBROGATION — RELEASE —/! 


A release obtained from an in- 
sured for a substantial amount 
less than the amount of the 
claim with knowledge of a 
claim of subrogation by an in- 
surer or surety, constitutes a 
fraud on the subrogee and is 
unenforceable against the sub- 
rogee. 

SUBROGATION—Subregation is 
a device of equity and though 
now enforceable at law is sub- 
ject to equitable principles. 

—Subrogation is a device to 
compel ultimate discharge of 
an obligation by one who in 
good conscience ought to pay 
it. 

—In action by subrogee against 


third party based on contract- | 
ual liability of the third party | 


to subrogor, subrogee need not 
establish it has a 
equity” in order to recover but 
third party can 
covery by proving “unconscion- 
able conduct” by 
subrogor or subrogee. 
—Where third party 
against it by subrogee raises 
defense of unconscionable con- 
duct by subrogee or subrogor, 
burden of proving it is on 
the third party defendant and 
this issue is tried as other 
equitable issues by the court 
without a jury. 
Digested from an opinion by 
Vanderbilt, C.J. rendered April 


5, 1954. Supreme Court. Stand- 
ard v. Federal. For appellant— 
Jr. For re- 


Louis Auer "bac her, 


% 


latest rate 
per annum 
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MOHAWK 


SAVINGS and Loan Assn. 
40 COMMERCE ST., NEWARK 2, N. J. 
Mitchell 2-3650 
Philip Klein, President 








“superior | 
defeat re-| 
either the 


in action | 








Columbus’ | 





























defense contending 

| negligence had made possible | 

spondent—Charles S. Barrett, Jr.| the fraud and that the checks 
(Lum, Fairlie & Foster, attys.).|to fictitious persons were to be 
Plaintiff appeals from a sum-| construed as bearer checks 
mary judgment in the Superior] drawn with knowledge imput- 
Court Law Division entered in| able t to Columbus and hence there 
favor of defendant Federal| was no forgery. Meanwhile the 
Trust Co. io lidating agents of Columbus 
In 1946 plaintiff issued to purchased from the F.D.I.C. the 

Columbus Trust Co. two fidelity | as umbus includi ng any 
bonds, later increased to $200,- Federal and 
000, to protect Columbus against 1 Federal for a 
any loss from fraudulent or dis- ndard notified 
honest acts of its officers and lai to be sub- 
employees. P. James Pellechia, f Columbus 
Jr., was vice president and coun-] an vould pate be bound 
sel of Columbus. Pellechia loot- | py domains made with 
ed Columbus of over $600,000 | Colum without its consent. 
through fraudulent handling of | Federal and Commercial Casual- 
mortgage loan transactions as tv Ss ° nevertheless set- 
counsel of Columbus. In 14 in-| tleq with us for $175.000 | 
stances he put through mort-] and Federal reed to guarant ee 
gage applications in the names! Columbus agaiz anv claim by 
of fictitious persons, received | standard. ‘ : 
Columbus checks made to the Standard refused to he bound 
fictitious persons and endorsed by this settlement and institut- | 
them to his own order. On twO] eq the p t suit based on its 
occasions prior mortgages were] alleced of subrogation to 
to be paid off by Pellechia out| the extent of at least of $200.000 
| of the Columbus checks, but in- The trial court held that 
| Stead of doing so he converted | thou Federal by guarantying 
| these moneys to his own use€.|the endorsements had incurred 


|In three others he listed corp- 
| orations which he had formed as 
| a mortagee but the corporations 
did not own the property mort- 
gaged. After depositing the pro- 
ceeds of these mortgages to the 
accounts of the payee corpora- 
tions, he withdrew the oe 

Fifteen of these checks, total- 
ing $516,500, were Aeaabind by 
Pellechia in the Federal Trust 
Co.. After stamping them “prior 
endorsements guaranteed”, Fed- 
eral forwarded them to Colum- 
bus for collection and credited 
the proceeds of 14 of them to 
Pellechia’s personal account in 
Federal and the 15th to the 
; account of a dummy corpora- 
| tion. Pellechia subsequently with- 
drew the funds. One of the 
checks was endorsed to the 
order of “P. James Pellechia, Jr., 
attorney’ and another was 
drawn the same way. Both were 
deposited in his personal ac- 
count. All the rest were drawn 
to the order of the supposed 
mortgagors and endorsed by 
Pellechia personally. 

When the fraud was discover- 
ed the F.D.I.C. took over Colum- 
bus and called on Federal to 
make good the $516,500 based on 
its guaranty of forged or fraud- 
ulent endorsements. The F.D.I.C. 
called on Standard to pay the 
$200,000 on its surety bonds and 
it did so. The F.D.LC. did not 
press its claim against Federal. 
' Federal asserted it had a valid 
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tual liability to Colum- | 





















bus, still Federal was innocent | 
in equity and Standard could | 
not recover because its right of 
subrogation is conditional on its 

ving a “superior equity to that 
of Federal’ and such superior 
equity w not shown. 

Held: Subrogation is a device 
of equity to compel the ultimate 
discharge of an obligation by 
one who in good conscience 
ought to pay Though it is} 
enforceable at law it is subject | 
to equitable principles. The sub- 
rogee steps into the shoes of | 
the insured and can recover onl} 
if the insured could —— re- | 
covered. He is subject to all legal | 
and equit rh e defenses that the | 


may have either 
the insured and 
recovery unless 
and enforce- 
with right 


third part 
against him or 
there can be no 
the cause just 
ment is consonant 
and justice. 

Federal apparently admits 
that all things being equal it 
would have been liable to Colum- 
bus under its guaranty of prior 
endcrsements but it sets up as 
affirmative defenses the settle- 
ment, negligence of Columbus, 
the assertion that the checks 
were effect bearer checks and 
that Standard has no superior 
equity to Federal which was free 
of negligence. 

In so far as the 
cerned, it was not 
amount of the claim 
now established that 


from an insured for 


is 


in 
in 





release is con- 
the 3 

and it 

a eet 

an amount | 

the claim, 


fray 
lor 















substantially less than | ¢ 
.2.3 = wled f lain 

with Knowledge of a claim of | w 

subrogat constitutes a fraud } 





such release 
against the 


an da 
ana 


on the subrogee 
ot enforceable 
subrogee. 

Since subrogation 
equity, it does not 
either Standard 
has been guilty of unconscion- | 
able conduct. Federal alleges | 
Columbus was guilty of contribu- } 
tory negligence and that the] 
unconscionable conduct of Pelle- | 
chia is imputable 


to Columbus. | 
Thus a factual question is 


is n 
based on 


exist here if 
or Columbus | 


45 


raised. | 
The issue thus raised is equitable | 
and to be tried as equitable | 
issues regularly are by the court | 
without a jury. It is not one of | 
negligence or contributory neg- | 
ligence, for Standard’s action is 
not based in tort but on contract. 
If Federal proves its charge of 
unconscionable conduct against 
Columbus, Standard cannot re- 
cover. The burden of proof is 
on Federal to establish its alleg- 
ed equity of unconscionable con- 
duct by Columbus. Since an issue 
of is thus raised, the sum- 
mary judgment was erroneous 
and is reversed. 

Federal also relies on Sections 
9 of the a Fiduci- 
law relati checks pay- 
able to or endorsed ia fiduciaries, 
However, only two of the checks 


1S 


“act L 





4 na 


ino ¢t 

















Fr 
| 
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| a fiduc 


1 
| relieves a bank from its guaranty 


were “payable to or endorsed to 
iary” and there is nothing 
n Accu se sections that in any way 


|} a 


| Second because it i 
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tion tax ret lank. Heller’s 
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ure of more imp 
annual formation 
law these corr n 
these corpo In this the 
but many excuses for not filing the anrdirove 
lectful, or t] report with the tax return part 








| of prior endorsements. 

There are no cases in New Jer- 
sey dealing with subrogation of 
a suret potter: a bank on its 
contré fuaranteeing endorse- 
sees on checks to another bank 
and the d ons in other juris- 





The trial Judge 
the surety must show 
equity and that if 
are equal it could 


jictions Vv 
cluded 
superior 
equities 
recover. 
The 
require an 
show a supe 
action against 
action 


however 


deci 
able autl 
rogation will 
where the surety 
“superior equity” 
the party. On 
hand authority 
provosition that as between the 
surety and the innocent third 
| party the surety should prevail 
without the nec of proving 
la “superior equity”. In the first 
line of cases the courts justify 
their position that as between 
two innocent parties the surety 
should bear the loss without re- 
imbusement from the third 
party because in paying the loss 
it is merely doing what it had 
been paid to do by the in- 
sured. This overlooks the fact 
that even if the surety recovers 
against the third party it has 
been put to the expense of 
agent’s commissions and pros- 
ecuiting the claim and that 
amounts of recoveries by subro- 
gation are taken into considera- 
tion in arriving at the premium 
charges for surety bonds. 

The surety should have the 
benefit of insured’s contractual 
rights against third persons first 
becaus se it is sound in principal, 
g force to the contractual 
ions of the parties and 
harmony 
State in 
insurance 
on. But 


con 
a 
tne 
not 
not 

to 


do 

subrogee 
equity in its 
1 party. In 
subrogee’s 


nn flict 


cou 





rior 
the 
y surety’s as 
there is a 
There is consider 
holding sub- 
be permitted only 

subrogee shows 
to that of 
the other 
for the 
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idard) by 
e conduc buns: 
t ir sured (C 9 b inst 
or its subrogee (Standard. Tim 
can now be done by Way Of Mover 
fense in the law action. If, hal, y 
ever, it appears neither Co! pding 
k or Standard is guilty of Birasio 
c ionable u e ve: 
St ndat bs is en e the « 
on Cc 1bus’ co Reas' 
against Fe deral. 
z le ud 
The enfor cement of t! ; 
tractual right is not uncons 
able as to Federal. The obi: ’ 
tion to guarantee prior end 
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and the argument of 
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otherwise provided by law or by 
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ypening and closing statements 
hali also be taken stenographi- 
cally in open court, but shall 
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ried, may be admitted at a new 
ria! of the action if the witness 
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Bar To Stage Heart 
Injury Case At Annual 
Meeting 













Those attending the 56th 
annual meetirz f the New Jer- 
sey State Bar Association at At- 
lantic City April 29-May 1 will 
see an i in presenta- 
question—the 

. 


a workmen's 


he aring regal ding 


ion is schedul- 
aturday (5/1 
Room of Haddon 
ude a pre-trial 
agreement on 
ical case except 
stimony, before 
nz of Jersey City 
missioner of work- 


compensa tion. 


com 


rney for the 

compensation 
alleged heart injury will be 
Aaron Gordon of Jersey City, 
and Arthur F. Mead of Newark 
Will represent the defendant 
company. Two expert medical 
witnesses will be called to testify 
—Dr. Arthur Bernstein of New- 
ark, immediate past president of 
Essex County Heart Asso- 
( ion, will be a witness for the 
petitioner-employee, and _ Dr. 
Jerome G. Kaufman of Newark, 
past president of the New Jersey 
Heart Association and a mem- 
ber of the board of trustees of 
the American Heart Association, 


employee 
for an 





will testify for the respondent- 
employer. 
Arthur C. Gillette of’ Newark, 


chairman of the State Bar As- 
sociation’s committee on work- 
men’s compensation, is arrang- 
ing the demonstration. He ex- 
plained that his committee de- 
cided upon the dramatic present- 
ation as ‘“‘the most effective way 
to illustrate the problems in- 
volved in a compensation case 
where expert medical testimony 
has an important bearing on 
the ultimate decision.” 


Appointments Confirmed 


Ss 
tions were 


M. JOSEPH DUFFY, 


JOSEPH G. 


DWIGHT R. G. 


FERDINAND D. 


opening of 
eeneral 
Race Street, Frenchtown, 


in the 
nomina- 


In Executive Session 
enate, the following 
confirmed: 
to be Coun- 
Clerk of Middlesex County, 
to succeed Edward J. Patten, 
resigned. 
LYONS, to be Judge 
Essex County District 
to succeed himself. 
PALMER, to be 
Sti 1te Highway Commissioner, 
to succeed Ransford J. Abbott, 
resigned. 


of the 
Court, 


MASUCCI, to 
be Judge of the Essex County 
District Court, to succeed him- 
self. 


Announcement 


John Dale Seip announces the 
his office for the 
tice of law at 311% 
N.J. 


prac 
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Reclaiming Our Erring Youth 


By its recent 4 to 3 decision in State vs. Monahan (March 22, 
1954), our State Supreme Court established a principle of out- 


standing social 
that existing legislation (the 
court law) 


significance. The majority of 


the Court held 


juvenile and domestic relations 


lawfully vests exclusive jurisdiction in the juvenile 


and domestic relations court over misconduct by children under 


sixteen, including misconduct 


which would constitute murder or 


other heinous crime if committed by an adult. Its opinion, de- 


livered by Justice Jacobs, at the 


same time clearly recognizes that 


there exist strongly divergent views as to the manner of dealing 
with juveniles in cases involving serious offenses, and that the 


determjnation as to the wise 
society’s viewpoint, rests 
branches of the government. 


with 


acceptable approach, from 
legislative and executive 


and 
the 


The sordid picture of acts of violence, in total disregard for 
human welfare, by increasing numbers of juveniles, which daily 
meets the public eye, presents in sharp focus the issue between, 
on the one hand, strict application of the theory of swift and 
certain punishment as a deterrent to these offenses and, on the 
cther, continued stress on scientific approaches to treatment and 
cure. In a contribution to a symposium on the work of Drs. Sheldon 
and Eleanor Glueck, Unraveling Juvenile Delinquency, Paul W. 
Tappan, Professor of Sociology and Lecturer in Law at New York 
University, points out in part that “The dynamics of delinquency 
must be sought in the subtle interrelationships of a large number 
of variables, sociological, psychological, psychiatric, and biologic- 
al.” (“A Symposium on Unraveling Juvenile Delinquency,” Harvard 
Law Review, April, 1951.) Recognition of this principle underlies 
the view expressed in the opinion of the majority of the Court 
in the Monahan case, “that the pathway lies not in unrelenting 
and vengeful punishment, but in persistently seeking and uproot- 


ing the 


causes of juvenile delinquency and in widening and 


strengthening the reformative process through socially enlighten- 


ed movements.” 


In our own state, new and broadened projects designed to 
strengthen this reformative process have been launched, partic- 
ularly during the past few years. Notable examples are the Diag- 
nostic Center at Menlo Park and the Highfields Experimental 
Treatment Project. The latter program, begun in July of 1950, 
is described, in a report based on a seventeen month operational 
period, as accomplishing “as much, if not more, in its four months 


of residential treatment as the 


in its more than twelve months.” Moreover, 


reformatory at Annandale does 
the rate of success 


on probation or parole, in the case of boys released from High- 
fields, was shown to be substantially higher than the record for 


Annandale. 


Experiments such as these in the conservation of human re- 
sources may very well provide methods which will bring about 
a turning point in the tide of juvenile delinquency, and thereby 


make a substantial contribution 


to the overall reduction of crime. 


The continued strengthening of such facilities as aids in the 
juvenile and domestic relations court program should greatly 
augment the court’s effectiveness in fulfilling one of its prin- 


ciple functions. 


The impact of the decision in the Monahan case calls for the 
immediate acceleration of this strengthening process. 








New Bills 


Introduced 





SENATE 
The following bill was intro- 
duced in the Senate: 

S-222 Shershin. To provide for 
the procedure for the sale of 
real property owned by ten- 
ants by the entirety where on 
spouse is a mental incompet- 
ent. (I. P.H. & W.) 

ASSEMBLY 
The following bills were in- 
troduced in the Assembly: 

A-383 Barnes & R. A. Vanderbilt. 
To provide penalties for the 
unauthorized practice of law 
and to establish a statutory 
form of contract for the sale 
of real estate. (Jud.) 

A-399 A. M. Smith. To amend 
Sect. 34:15-53 of the Rev. Stat. 
to permit the Division of Work- 
men’s Compensation to assign 
eases for hearing to counties 
adjoining those in which they 
may now be heard. (L. & IR.) 


A-400 Metzger. To amend Sect. 
15:1-14 of the Rev. Stat. to 
revise the procedure for 
amending charters of non-pro- 
fit corporations. (Bus. Affs.) 

A-401 Thompson. To provide that 
persons selling printed matter 
which tends to excite “lustful 
or lecherous desires among 
minors” shall be disorderly 
persons (R. & A. of L.) 

ACR-16. Brady. To amend Article 
IV, Section III, paragraph 1 of 
the State Constitution to pro- 
vide for 4 year terms for As- 
semblymen. (Jud.) 





‘AND I QUOTE.... 


| “When there aren't 

}men to go around, 

around.”—Adele Moore. 
~ * *x 


enough 
they go 


“At bridge parties, the ladies 
| check their coats, but save their 
'raps for later.”—Henry Calvin. 











VOICE OF THE BAR 
COMMENT AND CRITICISM INVITED 








The Editor, 
New Jersey Law Journal 

I have read with great inter- 
est the letter of William A. Con- 
sodine in the Journal for April 
8, 1954, in which he comments 
on Harry Green’s article in the 
previous issue. Let me say at the 
outset that I am neither related 
to nor associated with Mr. Green. 
It is true that I am a member 


of the same state bar as Mr. 
Green but then so is Mr. Con- 
sodine. 


Mr. Green has raised two dis- 
tinct but closely related issues: 
(1) Senator McCarthy’s treat- 
ment of lawyers appearing as 
counsel for witnesses, and (2) 
his treatment of the witnesses 
themselves. 

As to the first point my own 
experience more nearly approxi- 
mated that described by Mr. 
Consodine, but a couple of com- 
ments are in order. In the first 
place it is a cynical fraud on 
the accepted meaning of the 
word to assure the accused of 
his right to “counsel” while at 
the same time denying to the 
attorney those techniques which 


are implicit in the word: The 
right to a statement of the 
charges; to object to testimony 


on the basis of some established 
rulc of evidence; the right to 
comment on the evidence; the 
right to subpoena witnesses; and, 
most important of all, the right 
to confront and to cross-examine 
witnesses for the prosecution. 

The importance of cross-ex- 
amination may be gauged by 
Senator McCarthy’s insistence 
on it in his pending dispute with 
the Army, wherein he has placed 
his own veracity in issue, and as 
well by his devastating remark 
in the same connection, that 
only a liar need fear it. 

As to his treatment of wit- 
nesses, I suppose it is necessary 
to draw a distinction between 
those who are prepared to accuse 
others in order to absolve them- 
selves (the “cooperative” wit- 
nesses), and those who are mark- 
ed in advance for sacrifice on 
the altar of sensationalism and 
publicity; the client whom I 
represented belonged to the lat- 
ter class, and it would understate 
the facts to say that his hearings 
amounted to an almost physical- 
ly revolting spectacle that would 
have disgraced the Inquisition. 
Every presumption favored guilt; 
every question was loaded and 
every answer twisted. 

The public has recently learn- 
ed from the Zwicker incident 
something of the Subcommittee’s 
treatment of witnesses regard- 
ed as less than “cooperative”; 
your readers can imagine for 
themselves what happens to les- 
ser people who cannot look to 
the Pentagon for assistance. 

Mr. Consodine writes, “It may 
well be that my client was in- 
nocent and that that caused 
the difference. I do not know 
the status of Mr. Green’s client 
in that regard’. If this means 
anything, it is a plain suggestion 
that Mr. Green’s client was 
guilty, presumably of disloyalty, 
subversion, or treason. I find this 
shocking not only because it 
breathes the same presumption 
of guilt that prevails in the Mc- 
Carthy proceedings, but doubly 
shocking because Mr. Consodine 
can have no knowledge of the 
facts of the particular case. I 
submit that under the circum- 
stances the mere hint or sug- 
gestion is a blow below the belt, 
and that his lack of knowledge 
was an adequate reason for 
omitting the quoted remark. 

The concluding paragraph of 
the letter in question is one that 
should cause all lawyers to re- 
consider their basic assump- 
tions. It is true as suggested that 
in theory Congressional hearings 
are not trials but are “intended 
to be corrective of legislation”. 
But the obvious fact is that the 
theory has been subverted and 


that the hearings actually are 


conducted as trials, as Mr. Con- 
sodine acknowledged when he 
referred to the innocence of his 
own client and suggested the 
guilt of Mr. Green’s; is it not 
equally obvious in the light of 
these facts, as distinct from the 
theory, that hearings directed 
against individuals should be 
conducted if at all, under all 
of the safeguards shown to be 
necessary by the traditions of 
five hundred years? 

Your correspondent, like Sen- 
ator McCarthy, assumes that 
there are Communists among the 
employees at Fort Monmouth— 
again the presumption of guilt. 
The fact is that none of the 
suspended employees, including 
Mr. Green’s client and my own, 
have ever been so charged by 
anyone except McCarthy; Sec- 
retary of the Army Stevens has 
stated that there is no evidence 
of current espionage and it would 
be sufficient to state that none 
has been proved; but in addition 
the Senator himself admitted 
as much when he stated to the 
press on December 10, 1953: “(I 
have) no real hope (of proving 
espionage) - - - We don’t expect 
to come up with anything more 
than contempt or perjury.” But 
suppose on the contrary that 
there had been _ responsible 
charges that Communists are 
currently employed at the Fort: 
There would have been present- 
ed a delicate problem of proof 
of the basic fact, and a further 
problem of separating the sheep 
from the goats, in each case with 
justice to the individual and 
without disruption of the work 
of a vitally important defense 
installation. It is incredible to 
me that any lawyer should sug- 
gest “that we should waste little 
time reflecting on the means 
employed by the committee”; 
the exception “where the rights 
of innocent people are involved” 
is irrelevant both because in- 
nocent people were involved as 
they always are, and because the 
very process of separating the 
guilty from the innocent is 
crucial to the process which we 
are urged not to contemplate. 

The suggestion that any one 
of the currently suspended Mon- 
mouth employees has pleaded the 
Fifth Amendment flies directly 
in the face of the facts, and the 
injection of this topic is there- 
fore impertinent. But suppose 
the facts were otherwise, and 
that an employee had resorted 
to the Fifth Amendment: This 
amendment is part and parcel 
of the Bill of Rights without 
which we would never have had 
that constitution which in its 
entirety Mr. Consodine and all 
other lawyers have sworn to pre- 
serve and defend; will the next 
steps be to denounce those who 
demand religious liberty as ‘First 
Amendment Americans”, and 


those who ask for jury trial as| 


“Sixth Amendment Americans”? 
f so, it will then become clear 
to the most obtuse (what should 
be clear today) that the current 
vogue for selective sniping at the 
Bill of Rights is in the truest 
sense an attempt to “change 
the Constitution by unlawful 
means.” 
RICHARD F. GREEN 


To the New Jersey Law Journal: 
The editorial — “Regrettable 
Refusal’, which appeared in 
your issue of April 1, has come 
to my attention. Because it in- 
dicates a misunderstanding of 
the facts as well as an unwar- 
ranted reflection on the Presi- 
dent of this Association, a reply 
appears to be in order. 
Referring to the article, “The 
Five Functions of the Lawyer”, 
which appeared in the January 
1954 issue of the ABA Journal, 
you suggest that every great 
lawyer must be prepared to an- 
swer 
when 


it comes, and add that 


the call for public service | 


77 iN. J. L. J. Index = N. 


Directive Recognix 
Value of Bar Activi) 


Solicitor Clarence A. Day; 
the U.S. Department of tine Meas 
terior has issued a new dire, yi@*° 
to the department’s lega! 
stating that attendance at mm™- 
ings of the American Bar A: 
ciation, the Federal Bar sJ 
ciation, and state and loca); 
meetings held in the localit 
the attorney’s residence ‘wi! 
considered as the perform. 
of duties within the scoye 
employment by the depart 
“The law lives and grows pgple ¢¢ 
man’s experience,” Mr. D; 
commented. The new ( 
expected to encourage the ; 
ticipation by governmen: 
yers in ABA work. 
President Jameson appare: 
was not so prepared. I resp: 
fully suggest that you have x 
conceived the issue which ;Be 
presented to him. He answe 
the call for public servic: 
he accepted the presidency mi- 
this Association. The real is; 
therefore, which confronted : 
was whether he should aban:gi «nv 
duties and obligations to wh 
he was already committed. Mie 
It is apparent that the aur@f. 4 
of your editorial was no: ay:giet Col 
f the fact that the Presig.g@igion < 
of the American Bar Ass 
devotes all of his time durggm 107 
the year of his incumbency gM ree 
the many activities 
organized Bar. His duties 
limited to speaking engageme: 
before state and local ba 
ciations, but include many get ¢ 
ministrative functions and °°: 
concerned with many ac ee 
devoted to the public interest. ig) BY 
performs these duties withj.1) WV 
compensation and at consic:™|gainst 
able personal expense. In so :® 
ing, he discharges pub! 
vice obligations far more 
ing and burdensome tha 
weighing upon other law 
This Association has 
fore recognized the impo: 
of proper procedure in Co: 
sional investigations and i 
ing an objective study 
through a special comn 
This subject is not, howe 
only one of serious imp 
to the people of this 
with which the Associa 
concerning itself. Our Pres 
as the leader of the orz: 
Bar, is responsible for 
them. For him to aban 
for one during the brie? 
of his tenure would be t 
the confidence and trus 
in him by those who ch 
for this important office 
Under these circumsta 
is grossly unfair to say 
Jameson that he was nh 
pared to serve. In declining = 
appointment, he said: 
“All of us recognize a 
portance of the assisnmé 
and the opportunity f 
lic service. Were it no 
present commitments ts 
fact that I am now acting 
an Official capacity 
American Bar Associa‘ion 
would not hesitate to acct 
the appointment.” 


> Bo 








































Of the many able lawyers # yy; 
this country, only one is pamph 
with the duties and res} 
ties of administering the 2 FRI 
of the American Bar Assoc! 
in furtherance of thé 
service program of the 1186 


ed Bar. It is an unji 
reflection on the patrio: 
ability of both them an 
to suggest that he, who 
has a full-time assignmen 
voted to the public inter 
the only one who could pro 
perform this important ‘ass 
Joseph D. Stecher 
Secretary, American Bat 
Association 













ANNOUNCEMENT 

The Red Bank law ifm 

Wise & Wise 

William T. Wichmann, ¥ 

been associated with ‘4 

since 1949, has been 
partner. 
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gniz District Court Rules 


fv conimaed rom pases) made wy aman xcha ve AE the North Hudson Lawyers Club Dinner 























sworn to not more than 15 days 


avi a . ° eas ‘ =i . : 5 
: Reason: This addition to the before its presentation to the 


tne 


is particularly needed in| clerk: it shall show that affiant SCHUETZEN PARK HALL, NORTH BERGEN :: APRIL 8, 1954 
s which schedule only one has competent knowledge of the 
riods for jury trials. peed facts sworn to and, if not made 
trial only another a by the plaintiff, that affiant is| 
be heard regardless of | 2thorized to make the same on 










































loca: Mme ° of cases listed. behalf of the plaintiff, and shall 
Oca lis igee-5. TIME FOR SUMMATION verify all facts necessary to 
e Tne time for summation be-' establish the claim and the 
forr.dmore 2 jury Shall [not exceed 10 amount due after deducting all 
eh aks ites a Side. The judge may credits to which defendant is 
oie ant further time for reason-'| entitled. Copies of all papers and 
7 be cause Shown.] be designat- book entries relied upon shall 
‘Dale by the court who shall impose be annexed to the affidavit, or if 
p tell ch time limitation as he deems annexed to the complaint, may 
the -speasonable. be verified by reference in the 
ey Reason: The 10 minute figure affidavit. The affidavits of more 
“Ys t00 arbitrary and is apparent-| than 1 person may be filed, if 

~ considered in a mandatory necessary. The clerk may require 

- ign: Dy some judges. Although the production for inspection of 
‘ypocremgore time 1s required in a small | the originals of any papers and 
avn fpercentage of cases, in those in- | books relied upon, unless they 
i fences. treatment of this rule | have been lost or destroyed and 

dicated above, seriously al-/ their absence accounted for. 

jects counsel ana their cases Reason: The suggested change 

-2. JUDGMENT BY DEFAULT conforms the coverage of this 

al is 1) Primary Suggestion section to Rule 4:56-2(a). There 
1 Substitute Rule 4:56-2 (a) in| seems no sound reason for a 
aban-qs entirety. different procedure with respect 





-O Eg Reason: What basis exist ri/to the deleted actions. If the 
tted, [fhe difference in the two courts? | debtor is to be safeguarded ad- 
if ecause the County Dist- | ditionally, the proper time would 
): aye: Court Rules contain no pro- appear to be prior to process, 
resicsumgpion comparable to 4:8-4, it is| not after default; or perhaps by 
mecested that there is no rea- | q statute requiring that defend- 
gm for the distinction. If it is anis receive credit for the rea- 
order to afford protection to sonable value of the chattels. 










































ants in County Distr Alternative Suggestion: 
is not necessary in the « If neither of the above sug- 
: rior Court, it is suggested that pestions are adopted, it is urged 
more practical safeguard would (1, that the present 15 day limi- 
a ut from requiring a verilica- tation should be increased to 20 
Q n of the complaint. days in all cases where the af- 
. y Suggestion ant is a non-resident, and 
BY THE CLERK Be (2) that copies be permitted in- 
1, When the plaintiff’s claim stead of originals; and (3) that 
defendant is for a sum the requirement for affidavits to 
7 r for a sum which Can inejude the statement that the 
‘gy computation be made certain, gefendani is not an infant or 
refexcept when based upon wWTits an jncor....ent be deleted. 
in thagif attachment, capias ad res- Reason: (1) is particularly 
yers. § jum, replevin or claims q::qcult to comply with when 
re irectly or indirectly upon | gorse] is working through a 
ar of chattel, wherein 4 forwarder. (2) imposes an un- 
sr has been repossessed | necessarily heavy burden on the 
ea or by legal process] | njaintiff, especially when he is 
be clerk upon request Of the from a foreign state. (3) is im- 
nitq@leintiff, upon oral proof or upon | practical since the plaintiff is 
r, gicovit, shall enter judgment | cejqom in a position to know 
‘rang oe net amount due and costs | either the age or competency of 
ungg-nct the defendant, if he has! the gefendant or the responsi- 
jon geen cefaulted for failure tO bility of a husband defendant 
Geqmoear, plead or otherwise de-/ for ‘wife's purchases. Further- 
anuageG. alc if he is not an intant’ more, if the defendar:! is an in- 
neompetent person. If prool competent or an infant, the 
. judgment is not binding 
per. similar circumstances undé 
The Rule 4:56-2(a) no affidavit ic 
required. 


New Lawyer’s 7:9-2(a) BY THE CLERK 


’ 2 : (i) (no change) 
fx Protective Policy (2) In summary actions for - 
pr covery of premises based upon 
ng ‘ABMhis policy gives complete protec- | 20-Payment of rent, where the 
ton to lawyers, whether they | defendant fails to appear, plead 
ae in General Practice, Title || Or Otherwise defend, [and the 
Brecialists, Title Searchers, Negli- || defendant is not an infant or an 
\ttorneys, Patent Attorneys |’ incompetent person] judgment 
other special field of law. || for possession may be entered 
ou are ins ; on affidavit. 
it ninst ee flag Reason: The basis here is the 
r (MMmegligent act, any error, or any | Same as for the similar deletion 
ion, HPMission occurring in the per-]|| in (1)—absence of knowledge by 
“mance of any professional ser- || the affiant. In both cases de- 








‘“e rendered to your clients. fendants had ample opportunity 
. ne to appear and establish the de- 
Wits gs 
rite today for descriptive fenses here negated, as well as 


Pamphiet and schedule of rates 





n other defenses. Also, they prob- 
af FRED W. ANDRES ably lose no rights since they 

} could undeubtedly have _ the 
COMPANY judgment opened on a showing 


1180 R of geod grounds. 
Newark 2, Nd nt (| |7:9-2 a) (3) (Suggested Addi- 


tion) 
tchell 2-2965 or MArket 4-1900 











(Continued on page 6, Col. 1) 
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District Court Rules 





‘Continued from page 5) 


(3) When the plaintiff’s claim 
against a defendant is for an 
unliquidated sum which, in the 
judgment of the court, is suscep- 
tible of proof through personal 
knowledge as epposed to opinion, 
or by expert testimony, if the 
defendant has defaulted for 
failure to appear, plead, or other- 
wise defend, the court shall 
enter judgment against the de- 
fendant upon either oral prooi 
presented in open court, er upon 
an affidavit reciting the same 
qualifications and _ containing 
the same information as in the 
case of oral proof. Such judg- 
ment shall be for the net amount 
due and costs. 





Reason: There would seem to 
pe no objection in default cases 
» the proof of damages by 
nec] etc. being by affida- 
rit, many practical advant- 
ages. The proposed rule still per- 
mits control by the judge in 
‘ases where injustice may result. 


there is little practical 


Actually, 





difference between oral testi- 
mony not subject to cross-exam- 
ination, and an affidavit. The 
latter is certainly more economic- 
al with respect to the time of 
the I counsel and clients, 
and nishes a permanent re- 
cord 


is deemed a 


-MEEKS, MIELE & CO. 


MILITARY PARK BUILDING 
NEWARK 2, N. J. 


'GENERAL REPORTING 

| HEARINGS 
DEPOSITIONS 
Mitchell 2-8156-7 

OR 3- PL 5 











Night phones 9130, -1224 





Commercial —_ 


LOANS ON 
Accounts Receivable 
Notes 
Chattel Mortgages 
Special Transaction 
Forwarders Protectee 


Factors & Note Buyers, 


Inc. 


188 Market St., Newark, N. J. 
MI 2-2256-7 MA 2-8283 




















| Rule 4:56-2(c) 


| Stances 
| satisfied by the end of 4 months. 





rous p 





dang 











shall apply to ITt 
No judgment by de- 


lauit 
there 


ior. 





fault shall be entered against an 
infant or incompetent  persor 
except upon notice to his guar- 
lian ora guardié in ad litem ap- 
pointed for him. The court may 
order written notice of the ap- 
plication for judgment » be 
served upon the party against 
whom judgment by defau i 
sought if it shall seem to the 


justice so requires. 
sation is made 
ae- 


court that 

[Whenever applic 
for the entry of judgment by 
fault in deficiency suits or claims 
based directly or indirectly upon 
the sale of a chattel which chat- 
tel has been repossessed peé 
ably or by legal process 
plaintiff shall prove before the 
court description of the prop- 
erty. the amount realized at tl 
sale or credited to the defendant 
and the cost of sale.] 

Reason: This port 
rule represents unnecessary 
citude for a defan« who 
both breached his « ontra ct and 
defaulted in the suit, at the ex- 
pense of the court, counsel, 
plaintiffs and wit Similar 
requiren can be 
by affidavit. 

7:9-4. JUDGMENT BY 
FAULT; TIME FOR ENTRY 

Where a party entitled to a 
judgment by default fails to 
apply for the same within 4 
mont after entry of default. 
[no judgment shall be entered 
and the cause shall be consid- 
ered dismissed without  pre- 
judice.] judgment shall not be 
entered except on application to 
the court and on written notice to 
the party in default served at 
least 3 days prior to the hear- 
ing of the application. 

Reason: Conforms this rule to 
except that the 
period remains 4 months instead 
of 6 months. The reason judg- 
ments are not entered is very 
often the fact that the defend- 
ant makes arrangements’ to 
Satisfy di- 


1ce- 
the 





the 


soil- 


10n Ol 


dant nas 


nesses. 


ne 


1tS 


DE- 


ns 


the obligation on condi 
tion that no judgment be enter- 
ed against him. In most in- 
the debt has not been 


Presently, this poses an obvious 
| dilemma. It would seem that 
| this manner of disposing of the 


suit should be encouraged and 
counsel not be faced with the 
necessity of reinstituting suit in 
the event it does not work out. 


Alternative Suggestion: 


Leave the present wording un- 
changed but add a paragraph 
permitting the period to be 
waived by stipulation signed by 
both parties or their counsel 





Courts. 
CERTIFICATES 
standing. 


of regularity 


Courts. 
INFORMATION 
Trenton. 


and forms in 


NATIONAL NEWARK & 
ESSEX BLDG., 
NEWARK 2, N.J. 
Tel. MArket 3-2200 


TOVADORADANATOEOEOUOOGEOUNEUETOOENOEHOdNNONNGUEDEDOAODONOGEOONONOHUHT 


Prompt — Accurate — Reasonable 
ABSTRACTS or proceedings in Superior and United States 


SEARCHES in Superior Court of New Jersey and United States 


THE STATE CAPITAL TITLE & ABSTRACT CO. 


of proceedings or corporate 


any of the departments at 


TRENTON TRUST BLDG 
TRENTON 8, N. J. 
Tel. TRenton 6-8439 


= 
= 
= 














signed by 


! [ 3 d except 
equest of the party 





onr to be ex- 
amined, nor shall more than one 

1d without a furth- 
r order of the court However, 
no further ceurt order shall be 


necessary for the purpose of ex- 
amining, at one further hear- 
ing, a person or persons net de- 
signated in the ealenaeanry order. 
Reason: I 1 rule 
k t diff icul It 


yu 

y d 1 

n upp 

de ps 

tne than 

amined has the 
n. A sing 
d be per 














7:11-5.W AGE EXECUTIONS; 
NOT ‘ICE, wins R_DER, HEAR LING 
Delete ie entire rule and 
amend R.S QA: 17-50 to eliminate 
rds “on notice to the judg- 
f debto less the court 
ytnerwise orders 
Reason: This rule 1s not 
proved beneficial to anyone, bu 
the cor vy, has ved to 
be a 1po r purposes of de- 
] -reating difficulties fre- 
( scrupuious 
idgme 















al aiwa 
ction of 
g either party 
at to the court I 
ti at any time. This statute 
nded as suggested appears 
adequate safeguard Experi- 
dicates st | conformance 
W this rule has not only ac- 
mplished nothing, Sut has 
created a great deal of addi- 
tional paper work judgment 
creditor and clerks office and 
adds a new period of delay to 
ne alimal » satisfaction of th 
omen 


Ive Suggestion 


Alt oes ‘ 
7 11-3. WAGE “EXECUTIONS: 
NOTICE, ORDER, HEARING 








Pt “oceedings for the issuance 
execution against the 
debts, earnings, salary, 
from trust funds or pro- 

s a judgment debtor, shall 

be notice to the judgment 
det Such notice shall be sub- 

t in the form printed 

in the Appendix of Forms, and 
shall state that an order for 
issuance of such wage execution 
will be entered as of course un- 


less the judgment debtor notifies 
the court and judg- 
ment crediter in writing, with- 
in 10 days after service said 
notice, which writing shall con- 
tain the reason why such an 
order should not be entered. If 
a judgment debtor does so notify 
clerk, the clerk shall set the 
application for such order down 
for a hearing, giving notice by 
mail to the parties or their at- 
torneys of the time and place 
thereof. 

Reason: Under the 
practice the judgment creditor 
is never aware of the reason as- 
the judgment debtor 
order should not be 


the clerk of 


K 
ol 


the c 


present 


why the 











New York and New Jersey 

Bank & Insurance Stocks 

Oil & Industrial Stocks 
Mutual Funds 


A. H. KOELLNER & CO. 
31 CLINTON ST. 
NEWARK 2, NEW JERSEY 
Telephone MArket 3-0190 











Bar To H Honor State PRGA. 











Police 

e re 

1 In ) 
Dp 
r 
4+ Ci 
A 1 

i JTC 

I€ pr nt 0 

Cc ) ay fare e Po 
Sup f M Cu 

Tt duled at 


















12-3 PROCEEDINGS 





IVE SETTLEMENTS; MEDI- 
TESTI) MONY 

a) (present rule, unchanged 

(b) Such testimony by an at- 

tending physician may, in the 

discretion of the court, be sub- 

mitted by an affidavit which 


shall contain al] the information 
be elicited at trial. 


that would 
diffic 
attend 


the cost 


Reason: The 






7:12-2 ORDER OF BUSINESS 
1 (present rule, unchanged) 


b. W here there is no presiding 


Judge who assigns cases, 
call of the trial calend 
be commenced at 
10:00 A.M. Cases 
“second or “ready” 
be disposed of in the f 
order: 
(a) 
(b) Other motions 
Second] Call 
ready and 
(d) Proof 
judgments 
(e) Contested tenancy 
(f Contested small 
cases 
2°; Contested 
cases 
Reason: 
from a. In 


] ion ment 
29 STITT 


Call 


cases and 


counties witl 
system, 


. lle, 
generally 


deleted 1 





tore the 


no purpose. 









advises COL 
‘ready” 
position 





ance 


9:30 A.M., 


following 
Motions to the list 


of 
contested cases 


district 
Changes denoted are 


the 9:30 call 
utilized 


As to the in- 


and (d), the pre- 
r “holds in” counsel, 
id 1 sses who will 


there 


hi 


TO AP- 


ulty f 
of 
thereof, 


the first 
ar shall 


ana 


LEGAL NOTICES 








marked 


shall 


list of 


consent 





cases 
claims 


court 


Nout the 


and 
anguage 





is a 
insel in 
approxi- 
non the 
give him 


S “wit- 





TITLE INSURANC 


AND 


SEARCHES 


In All 


New Jersey Counties 


CHELSEA TITLE and 
GUARANTY COMPAN 


MAIN OFFICE: 


Boardwalk National Bank Bulldia 
Atlantic City, N. J 


Branch Offices throughout the St 


Plant Established 1888 











Superior Court 
Notary Public 


Examiner 


MORRIS WAXMAN 
Certified Shorthand Reporter 
DEPOSITIONS - GENERAL REPORTING - HEARINGS 
850 Broad Street, Newark, N- 

Mitchell 3-1440 


2.948 


Night Phone WAverly 3-24 














ALL TRENTON SERVICES including: 


Superior and U.S. 


District 


Receivership search in both courts. 


Corporate Sta 
Superior 


(Chancery) 


atus, including Tax information. — 
and United States District 


Abstracts and information. 


SUPERIOR TITLE SEAFCH COMPANY 


24 Branford Place 


> 


(W. Coe McKeeby) 
Tel. MArket 3-4232 


Court judgment 


searching 


Newark 2, N.J: 


Court 
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Overrules FCC Ban on isin Programs 


The United States Supreme 
Court has struck down the Fed- 
era! Communications Commis- 
sion’s ban radio and TV 
“siveaway’ programs. 

The programs under FCC at- 
tack are generally referred to as 
telephone giveaways”. Contests 
in which participants are taken 
solely from the studio audience 
were not involved. 

Chief Justice Earl Warren 
wrote the court’s opinion. Jus- 
tice Wiliam O. Douglas did not 
participate. 

Warren Said: 

“It is appart 
called ‘giveaway’ 


on 


nt that these so- 
pre ograms have 
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long been a matter of concern 
to the Federal Communications 
Commission; that it believes 
these programs to be the old 
lottery evil under a new ise, 
and that they should be struck 
down as illegal devices appealing 
to cupidity the gambling 
spirit. 

“It unsuccessfully sought to 
have the a of Justice 
take 11 action against 
them. Likewise, without 


01] 
Pu 


an- 
and 


SUCCESS, 
it urged Congress to amend the 
law to specifically prohibit them. 
The commission now seeks to 
accomplish the same_ result 
through agency regulations. 

“In doing so, the commission 
has overstepped the boundaries 
of interpretation and hence has 
exceeded its rule-making power. 
Regardless of the doubts held 
by the commission and others 
as tc the social value of the pro- 
grams here under consideration, 
such administrative expansion of 
(the law) does not provide 
remedy.” 

Warren noted that the Justice 
Department did not join the 
commission’s Supreme Court 
fight against the giveaways. 

It is true, he said, that these 
are not criminal cases. But he 
explained that the lottery sta- 
tute that is being interpreted is 
a criminal law and must be con- 
strued in a way that would be 
proper for the aepartment in a 
criminal case. 

The commission held 
that the telephone giv 
were lotteries. It announc 
rules under which station 
lose their licenses if they 
tinued with such programs. 
big 
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broadcasting chains, 
an Broadcasting Com- 

National Broadcasting 
Company and Columbia Broad- 
casting System, filed suit to stop 
the FCC from enforcing its ban. 
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